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ANSWERS 


John R obertſon of Pitmillan, and others, Executors 
of the deceaſed James Maccomie Merchant in A. 
berdeen, and Iſabel and Janet MM. daletons, his 
9 Purſuers, 


1 


The PETITION. of A Land. Rachel Surachans, 
Children of V Ham Strachan late Merchant in 


Aberdeen, and Andrew Walker Huſband to the 
ſaid 1/abel, for his Intereſt, Defenders. 


HE Fact -upon which the prefent Queſtion depends, 
having been ſo fully ſtated by the Reſpondents (who 
ſhall be here called the Purſuers) in their Petition re- 
claiming againſt a Branch of the Interlocutor, and 

not controverted by the Defenders in their Counter-petitton and 
Anſwers, the Purſuers will not have Occaſion to trouble your 
r with a full Recapitulation of it. 

It is material, however, to obſerve, that the purſpers Debt, 


for which they are now ſuing, is unchallenged and unexception- 
| | able. 
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able. The only Queſtions then between the Parties are, Whe- 
ther the younger Children of William Strachan, the original 
Debtor, ſhall at all be liable in payment ? and if liable, Whether 
they ſhall only be fo ſubſidiarie, after diſcuſſing the Cautioner 
of their elder Brother, who was confirmed Executor to their 
Father; or immediately, without ſuch Diſcuſſion ? The Lord 
Ordinary found, That both they and the Cautioners were con- 
junctly liable to the Purſuers, but ſuperſeded Execution againſt 
the Strachans, till the Repreſentatives of the Cautioner ſhould be 
diſcuſſed. The Purſuers, in their reclaiming Petition, ſtated to 
your Lordſhips the Reaſons upon which they apprehend they 
ought not to be obliged to diſcuſs the Cautioner's Repreſenta- 
tives, in the firſt place. And as Mr Srrachan's Daughters have 
now diſputed the other Part of the Interlocutor, the Purſuers 
ſhall here endeavour to ſhow Cauſe, why theſe Ladies ought to 
be ſubjected ultimately in payment of the Debt. 

The Purſuers muſt, in the Entry, ſubmit to your Lordſhips 
the Conſideration of the Competency of the Petition they are 
now to anſwer. 25 3 

The Lord Ordinary's Interlocutor was pronounced on the 6th 
of Fuly 1758. The Purſuers thereupon preſented a Repreſen- 
tation, againſt being limited to diſcuſs the Repreſentatives of the 
Cautioner in the Confirmation. That Reprefentation was, on 
the a20th of July, appointed to be anſwered. The Appoint- 
ment was renewed at a Calling on the 27th of that Month; 
and the Purſuers waited, in expectation of the Anſwers, fo long 
as the 4th of Fanuary 1759; when no Anſwers being given in, 
the Order was renewed again, with Certification. The Time 
limited elapſed ; and on the 18th of January, the Order was 
once more renewed, to a preciſe Day. Then, and nor. till 
then, the two Siſters gave in their Anſwers, thrown into the 
Form of a Counter-repreſentation againſt the other Branch of 
the Interlocutor, pronounced ſeven Months before.. This Coun- 
ter-repreſentation the Lord Ordinary did not appoint to be an- 
ſwered ; but, on the 22d of February, refuſed the Purſuers Re- 


preſentation, 
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3 and adhered to his former Interlocutor of the 6th 
of Fuly. | 

. although the Purſuers thereupon, in due Time, re— 
claimed to your Lordſhips, in ſo far as the Interlocu:or went 
againſt their Plea, and their Petition was ordered to be an- 
{wered ; yet no Petition on the Part of Jabel and Rachel Stra- 
chans was preſented, againſt the more material Branch of the 
Interlocutor affecting them, from the 22d of February to the 
End of the Seſſion, on the 11th of March. The Defenders fol- 
lowed their old Method ; and when their Anſwers to the Pur- 
ſuers Petition, according to your Lordſhips Appointment, were 
given in, on the ſecond Sederunt-day of June, they appeared in 
the Form of a Counter-petition. The Purſuers therefore appre- 
hend, that the Point now diſputed by the Defenders, was twice 
cloſed and concluded againſt them; and that both their Repre- 
ſentation againſt the Interlocutor of the 6th of July, preſented 
at the Diſtance of more than ſeven Months; and their Petition 
againſt that Interlocutor, and the ſubſequent one of the 22d of 
February, were altogether incompetent. 

Your Lordſhips have limited the Privilege of reclaiming, both 
in the Outer and Inner Houſe, to a certain Number of Days, 
upon the juſteſt Grounds of Expediency ; and ſhould Parties be 
indulged in a total Neglect of ſuch ſalutary Regulations, the 
Conſequences would be extremely pernicious. It is indeed true, 
that the Purſuers firſt repreſented, and then reclaimed againſt 
that Part of the Interlocutor which reſtricted the Effect of their 
Decree againſt: the Srrachans to the Event of a Diſcuſſion of 
the Cautioner in the Confirmation : But, with great Submiſſion, . 
their ſo doing could not keep open the other Branch of the In- 
terlocutor, of which they had no Reaſon to complain. The 
Intereſts of various Parties, as well as a Variety of different 
Points, may be determined by the ſame Interlocutor : Bat if 
it ſhould be eſtabliſhed as a Rule, That the reclaiming of any 
one Party concerning a ſingle Point, keeps the Interlocutor open 
as to the whole, in many Caſes a Judgment might be opens 

Alter 
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after an Acquieſcence for any Length of Time. Upon theſe 
Grounds, the Purſuers ſubmit the Competency of the Defenders 
Application to your Lordſhips, and ſhall proceed to conſider the 
Merits of the Caſe, ſuppoſing it to be competenr. 

It may be neceſſary for your Lordſhips to obſerve, that Vil- 
liam Strachan ſenior, the Purſuers Debtor, did, on the 16th of 
April 1735, execute a Latter-will and Teſtament, by which he 
appointed Rachel Baxter, his then Spouſe, to be his ſole Execa- 
trix, and directed her to convert his whole Means and Effects 
into Money, and to lay out the ſame upon ſufficient Security; 
and, after Payment of his juſt and lawful Debts, he thereby 
15 legated to his two Sons, William and James Sirachans, two 
third Parts of his haill Effects, including the Value of his 
Heritage, to be imputed into their Shares, and to his two 
„ Daughters, 1/abel and Rachel Strachans, the other third Part 
of his haill Effets:” And likewiſe made Proviſion for his 
{aid Spouſe, which it is unneceſſary to reſume. 

Rachel Baxter predeceaſed her Hufband ; and Mr Strachan 
himſelf died in the 1747. Upon his Deceaſe, William Strachan, 
his eldeſt Son, was confirmed Executor, qua neareſt in Kin to 
him; and James Dyce of Dyce-Blair became Cautioner in the 
Confirmation. In the Inventory, the Shop-debts due by the 
Defunct, who was in Copartnery with his eldeſt Son, were de- 
duced; and there remained a Balance of L. 700 Sterling, as the 
Defun@'s Share of the Copartnery- ſubjects: But neither the 
Debt due to the preſent Purſuers, nor any other proper Debts of 
the Defunct, were deduced ; fo that the ſame remained a Bur- 
den upon the Sum given up. 

The Executor adminiſtrated in ſuch Manner as he and his 
Brothers and Siſters thought fit. To each of them, it is agreed, 
he paid or gave Security for a Part of the Executry. Iſabel and 
her Huſband have in this Proceſs acknowledged, that, beſides 
3000 Merks paid by her Father at her Marriage, they received 
L. too from the Executor. And the other Defender, Rachel 
Strachan, has acknowledged, that ſhe received a Bond from 


him 
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him in the 1749 for L. 240 Sterling, ſince paid; and it is in- 
formed, that that Payment was made fo late as the 1754. 
Theſe Sums, amounting all together, to about L. 505 Sterling, 
certainly exceeded the third Part of the Defunct's free Effects, 
intended for them by his Settlement 1735. 

William Strachan the Executor made alſo ſome Payments to 
the Purſuers, which reduced their Debt, in the 1754, to a 
Balance of L. 383: 6: 8 Scots; but becoming inſolvent towards 
the End of that Vear, the Purſuers were obliged to bring this 
Proceſs againſt the whole Repreſentatives of their Debtor, which 
has depended ſince the 1755. The Purſuers conſidered it as a 
Favour done to the Defenders themſelves, not to inſiſt rigo- 
rouſly for full Payment till the Executor had Opportunity to 
recover the Defunct's Effects. At the fame time, as the Pur- 
ſuers acted for Pupils or Infants, they thought proper to take 
ſuch Payments as they could eaſily obtain: And the Defenders 
are certainly obliged to them for having ſhown an Inclination to 
have them relieved as far as poſſible, without Prejudice to the 
Right of thoſe for whom they acted. However, as the Execu- 
tor's Inſolvency happened before he had executed the Truſt by 
paying their Debt, and even, as it appears, ſoon after he had ſet- 
tled with the Defenders themſelves, the Purſuers muſt now be 
excuſed from operating their Pupils Payment as they beſt can. 
And notwithſtanding what is ſaid in the Petition, they do ap- 
prehend, that no Point in Law can be clearer, than that the 
Defenders, Iſabel and Rachel Srrachans, muſt be liable ro them 
in valorem of the Share they received of their Father's Effects, 
which far exceeds the Extent of the Debt purſued for. 

The Poſition which the Defenders have endeavoured to eſta- 
bliſh is this, That if, at the Teſtator's Deceaſe, there be a ſuf- 
ficient Fund for Payment of the Legacy, after deducing the Ex- 
tent of the Debts, and the Legacy is accordingly paid, the Le- 
gatee cannot be liable in Repetition to the Defunct's Creditors, 
in the Event of the Executor's failing to pay his Debts, or be- 


coming inſolvent without clearing ſuch Debts. 
— g This 
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This Doctrine the Purſuers can by no means approve. They 
have learned. that by the Civil Law, which is the Foundation 
of the Law of Scotland in this Matter, Legacies were only 
due dedudis debitis, and that a Legatee in general was not inti- 
tled to recover Payment of the Sum bequeathed. to him, till he 
gave Security, if required, cautione Muciana, to refund the fame, 
in caſe any Creditors of the Teſtator ſhould appear to be unſa- 
tisfied. The Romans rightly held it unjuſt, - that a Legatee 
ſhould enjoy any Part of the Sum left to him, while the Debts 
of the Teſtator weie unpaid ; and although ſome Legatees were 
more favoured than others, yet it was a general Rule, that the 
Creditors at all Events ſhould be ſatisſied. 

Upon the ſame Principles, the Law of Scotland has taken eve- 
ry poſſible Method for ſecuring the Payment of Creditors, in 
preference to Legatees, and all other gratuitous Succeſſors of the 
Defunct. It is true, the cautio Muciana, chiefly calculated to ſe- 
cure the Heir or Adminiſtrator, has not generally prevailed with 
us; although, by a Deciſion, obſerved in the Dictionary, 29th 
March 1627, Craigmiller, it appears that ſuch Security has been 
ſometimes practiſed. A Right, however, in moſt Caſes ſuffi- 
cient for the Creditor's Security, has always obtained. He has 
had an Action of Repetition againſt the Legatees who have re- 
ceived Payment from the Executors before ſatisfying the Te- 
ſtator's Debts. 

Lord Stair expreſsly tells us, that in caſe Creditors of the 
Defunct ſhall claim, after the Executor has made bona fide Pay- 
ment to the Relict, Bairns, or Legatars of the Defunct, there 
« js competent to ſuch Creditors Action of Repetition againſt 
« rhe Relict, Bairns, or Legatars, which will be inſtructed by 
« the Diſcharge to the Executors.” To this excellent Autho- 
rity the Purſuers beg Leave to add another more modern, though 
very reſpectable one. The Author of the new Inſtitute expreſ- 
ſes himſelf thus: Even Payment of Legacies, or to the 
« Wife, or neareſt of Kin, of their Shares, upon lawful Sen- 
ce tence, will be a good Defence againſt Creditors who had not 


«« interpelled 
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te interpelled the Executor before ſuch Payment, unleſs the 
« Debts were conſiſtent with his own Knowledge; and the Cre- 
ce ditors muſt purſue the Receivers for their Payment.“ 

Thus it is eſtabliſhed, upon the beſt Authority of our Law, 
and not upon palpable Miſtake, (as the Defenders not very po- 
litely expreſs themſelves), that Legatees are liable in Repetition 
to the Creditors of the Defunct, where the Recovery of Pay- 
ment from the Executor is any way obſtructed. The Purſuers 
have, in their Petition, endeavoured to ſhow, that Credi- 
tors are not even —— to diſcuſs the Executors, but are at 
Liberty to ſeek their Payment where they can readieſt find it. 
It is ſufficient, however, in anſwering the Defenders Petition, 
that the Legatees are proved to be ultimately liable in valorem. 
It is, indeed, fcarce poſſible, to figure a Rule of Law more clear- 
ly founded in Reaſon and natural Juſtice. The Subject of Le- 
gacies can only be what belongs to the Teſtator, or for procu- 
ring which he has left a ſufficient Fund. What is neceſſary for 
Payment of his Debts, does not belong to him; and to permit 
him to bequeath the Fund of ſuch Payment to any Perſon, 
would be giving him the Diſpoſal, not of his own Goods, but 
of thoſe belonging to others. 

The Purſuers have here conſidered the Caſe in the ſtrongeſt 
Light it can be put in for the Defenders. They have ſuppoſed 
the Executor to have been nominated by the Teſtator, and the 
Legacies to have been certain Sums bequeathed by him to 
Strangers, without any Burden ex preſsly impoſed upon them; 
and have ſhown, that the Rule of Law would ſtill operate a- 
gainſt the Defenders. Bur your Lordſhips will obſerve, that 
Matters do not fo ſtand. William Strachan, by his Teſtament, 
did not leave any preciſe Sum to the Defenders: He expreſsly or- 
dained his whole Debts to be paid in the firſt place, and then 
only appointed a third Part of the Reſidue to be given to the 
Defenders his Daughters. In the Civil Law, one to whom a 
certain Portion of the Teſtator's Goods were thus bequeathed, 
was called a /egatarius partiarius » And Voet, on the Authority 
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of the Text itſelf, acquaints us, that the Share of fuch a Lega- 
tar was burdened with the Teſtator's Debts, even without his 
fer Appointment to that Effect. Ubi enim pars bonorum re- 
inquitur, deduci primo debet &s alienum, pretia ſervorum manu- 
De legat. miſſorum, aliaque his ſimilia. Here Mr Srachar's Debts. were, 
19 even by his own Will, as well as by the Deſtination of 
Law, a Burden impoſed on all and every Part of his Sub- 
jets, and conſequently affected every Portion of his Means, in 
whatever Hands the ſame might be found. Till theſe Debts 
were paid, the Defenders, therefore, had no Title to draw one 
Farthing; and if they drew any Part ſooner, they behoved to 

take it under the Burden to which it was ſubjected. 
But further, to ſhow the Defenders Plea in a {till weaker. 
Light if poſſible, the Purſuers muſt deſire your Lordſhips to at- 
tend to the Manner in which Things were managed upon Mr. 
Strachan's Deceaſe. The Executor nominated in the Teſtament 
having predeceaſed him, the Defenders did in no Shape what- 
ever eſtabliſh their Right on the Footing of that Deed. As 
Legatees, they might have obtained a Confirmation, had they 
been diſpoſed to have ſupported the Settlement; and being e- 
qually near of Kin to the Defunct, they alſo, in that Character, 
were all alike intitled to the Office of Executor. They, however, 
did not confirm as Legatees ; neither did they take out a joint 
Power of Adminiſtration, in right of their Propinquity : But 
they did what was equivalent. to the latter, though ablolutely 
inconſiſtent with the former; they made choice of their eldeſt 
Brother to act for the whole; and he was accordingly decerned 
and confirmed ſole Executor, in Quality of neareſt of Kin, Un- 
der that Character, he intromitted with the whole Effects of 
the Deſunct, and made ſuch Diviſion, as he and his Brothers 
and Siſters agreed among themſelves, without reſpect to the 
Teſtament, the Proportion drawn by the Siſters being appa- 
rently greater than was thereby provided ro them. Bur ſuppo- 
ſing it to have been no greater, ſtill ir muſt be agreed, that an 
Executor of any kind, is not a Repreſentative of the Detunct, 
in 


in the fame extenſive Senſe as an Heir of an heritable Subject : 
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He is truly only an Officer or Truſtee for all concerned. But, in 
this Caſe, he was more eſpecially a Truſtee for the Defenders 
themſelves. He was indeed, quoad their Intereſts, no more than 
their Factor or Adminiſtrator; and conſequently they, ſo far at 
leaſt as they received, were equally with him Repreſentatives 
of their common Father. WP. | 

The Parſuers therefore apprehend, that the Defenders fall in 
this Queſtion to be conſidered in the fame Light, as if they had 
been conjoined with their Brother in the Office of Executor; 
and that being ſo, it cannot be diſputed that they are all liable 
to the Creditors. The Purſuers indeed. have no Occaſion to 
inſiſt againſt them, further than in valorem of what they rei. 
ved; but that, Length they mult, at any rate, be liable. Ha 
they taken any Part of the Defunct's Effects, by a Diſpoſition 
mortis cauſa, they muſt, in ſo far, have been liable as Heirs of 
Proviſion, even had they been Strangers to his Blood; but 
when it is conſidered, that in Fact they drew a Proportion of 
the Effects, as Children and neareſt of Kin to the Defun&, it 
ſeems impoſlible ro diſpute, with any Show of Reaſon, their 
being proportionally ſubject to his Debts. Their Election of 
one of their Number to act for them as Executor, could never 
prejudice the Intereſt of Creditors, who had no Concern in 
ſuch Nomination. Should ſuch a Confirmation and Diviſion 
made by the Executor, have the Effect contended for by the 
Defenders; it is obvious, that the Children of a Defunct, ſuc- 
ceeding equally as next of Kin, might eaſily order Matters ſo 
as to enjoy the whole Effects, and not pay one Farthing of the 
Debrs. In fine, if the Defenders Truſtee did not faithfully diſ- 
charge the Duties of his Office, they may have Relief againſt 
him or his Cautioner, but the Right of third Parties muſt be en- 


tire. The Confirmation in the Perſon of their Brother, may 


indeed free them from being univerſally liable on the paſſive Title 
of vitious Intromiſſion; bur ſtill, as Intromitters or Receivers 
of Part of the Defunct's Effects ſine titulo oneroſo, whether in 


Quality 
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*q Quality of Legatees, or a fortiori in Right of Blood, as next of 


Ein to him, they muſt be in valorem liable to the Purſuers in 
Payment of the Defunct's Debt. | 
The Purſuers will not incroach further on your Lordſhips 
Time. What they have offered, they humbly apprehend is 
ſufficient to ſupport that Part of the Interlocutor which the 
Defenders complain of: And they ſhall conclude with obſerving, 
that the ſame Arguments evidently tend to ſupport their own 
Plea, for being freed from the neceſlity of firſt diſcuſſing the 
Cautioner of the Executor, who was in this Caſe apparent- 
ly no more than the Truſtee or Factor of the other Defenders. 
But having already argued that Point, particularly in their own 
Petition, to which no direct Anſwer has been made, they 


think it their Duty, to leave it as it ſtands, to your Lordſhips 
Conſideration. 


In reſpect whereof, &c. ; 
DAV. RAE. 


